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I


What prosecutors termed "the longest prison riot in United States history"
 began about 3:00 p.m. on Sunday, April 11, 1993, as prisoners at the Southern Ohio Correctional Facility (SOCF) in Lucasville, Ohio returned from recreation on the yard.  Correctional officers on duty inside L-block were overpowered.  After the release of four injured officers, eight continued to be held as hostages.

    
In the course of the occupation, one correctional officer and nine prisoners were killed.  Two hostages were released in exchange for live media broadcasts, by George Skatzes on the radio (April 15) and by Stanley Cummings on TV (April 16).  Eventually a 21-point surrender agreement was negotiated.  On Wednesday, April 21, 1993, between 3:56 and 11:20 p.m., 407 prisoners surrendered and the five remaining hostages were released 
 


In subsequent legal proceedings, three negotiators and spokespersons for the prisoners -- Jason Robb, Carlos Sanders (a.k.a. Siddique Abdullah Hasan), and George Skatzes -- were found guilty of the aggravated murder of Officer Vallandingham.  So was a respected member of the Sunni Muslims at Lucasville, James Were (a.k.a. Namir Abdul Mateen).  All four were sentenced to death.

Law and History

I am an historian as well as a lawyer.
  Until recently, I had assumed that both professions search for truth but that the lawyer has the additional opportunity of doing something about whatever truth may be discovered.  


My belief in the integrity of truth-seeking in the law has been shaken by the Lucasville judicial proceedings.  I have come to feel that the idea that the adversary process promotes truth-seeking may be as misleading as the assumption that the free market competition of profit-maximizing corporations will produce adequate public health.


From the point of view of an historian, the Lucasville trials are disturbing in many ways.  For example, it is certain that an historian writing about these events would begin with a chapter about the causes of the riot.  But as I will explain more fully below, the defense was prevented from presenting such evidence while the prosecution was permitted to expand on this theme at length.


Further, there is a pervasive carelessness in the representation of facts by prosecutors and courts throughout the Lucasville trials.  Of the prisoners sentenced to death, the case of Jason Robb is furthest advanced.  The following misstatements are drawn from the opinions of the trial court, the Court of Appeals, and the Ohio Supreme Court in State v. Robb:


1.  The trial court stated in its judgment that "nine inmates were killed during the early days of the riot."
  In fact, seven prisoners were killed prior to April 21.


2.  The trial court also declared that "around the 5th of April, apparently by lottery, a victim, [Officer] Robert Vallandingham, was selected."
  The disturbance lasted from April 11 to 21, a period that did not include the 5th of April.  


3.  The Court of Appeals stated that at a meeting on the morning of April 15, leaders of the three gangs represented in the rebellion chose a "set time" to kill a guard.
  The Ohio Supreme Court -- in a summary of supposed facts preceding its formal opinion -- also said that the meeting "issued a strict timetable for compliance or they would kill a guard."
  But no witness named such a set time or timetable for compliance, nor did the transcript of a "tunnel tape" by means of which the FBI eavesdropped on the meeting contain any such evidence.


4.  The trial court said that Robb was "the main leader of the White [sic] Aryan Brotherhood."
  The Court of Appeals opined that "the AB . . . were led by defendant [Robb] and George Skatzes during the riot."
  The Supreme Court found that "Defendant [Robb], along with Freddy Snyder, led some twenty to thirty Aryans during the riot."
  Seemingly as long as the defendant was said to have been a leader, it didn't matter who else was named.


5.  With regard to the death of prisoner David Sommers, the trial court stated:  "On the last day of the riot . . . Carlos Sanders [a Sunni Muslim] and Jason Robb ordered the killing of David Sommers, an inmate, because he knew too much."
  However, no witness testified to any such decision on the last day of the riot.  And the Supreme Court offered a different scenario:  "While the surrender was underway, the Aryans decided to kill inmate Sommers."


And so on.  Small slips and inconsistencies are troubling.  The most serious problem has to do with the statements of fact with which the appellate courts begin their opinions.


How are these narratives created?  Juries do not find facts in murder cases.  They only render judgments.  The facts set forth in the opinions of trial judges in these cases are cursory and, as we have seen, unreliable.  Yet at the outset of appellate decisions, detailed histories blossom forth.  Do the judges of these courts wish us to believe that they have read the 4000, 5000, or 6000 page transcripts of the cases before them?  If not, were law clerks asked to prepare factual summaries?  And if this is so, how did the law clerks know which witnesses the juries below found to be credible?  Or did the law clerks substitute their own impressions of the evidence, without the opportunity to assess witness demeanor?  In the statements of fact in the two cases thus far decided by the Ohio Supreme Court, State v. Robb and State v. Sanders, there is not a single citation to the record to support the facts asserted.


  One is left with the impression that for these decision makers the facts are of secondary importance.  If this impression is correct, we confront both bad history and grave legal error.  Thorough appellate review of facts as well as law is a constitutionally indispensable part of capital process.  Gregg v. Georgia, 428 U.S. 153, 167-168, 198 (1976); Jurek v. Texas, 428 U.S. 262, 276 (1976).  Indeed, appellate review of the "actual record" provides "crucial protection" against the arbitrariness and irrationality that the Eighth Amendment condemns.  Parker v. Dugger, 498 U.S. 308, 321 (1991).  How can a court discharge this function without conducting an independent and record-based review of the proceedings below?  See Dobbs v. Zant, 506 U.S. 357 (1993) (summary reversal due to failure to include closing arguments in record); Gardner v. Florida, 430 U.S. 349 (1977) (decision based on nonrecord undisclosed material violated reliability requirement of capital proceeding).  

     Accordingly, in what follows I examine the facts of the Lucasville disturbance as I believe an historian would appraise them, and an appellate court should appraise them.  I have focused on the murder of Officer Robert Vallandingham because all involved agree that his death was the center of attention, both for the general public and in the courtroom.
  I have said nothing about the egregious unfairness of pre-trial proceedings in these cases
 and attended only to "the merits."  I have restricted myself to the public record: the transcripts of the trials of the four men found to be guilty of the aggravated murder of Officer Vallandingham, and sworn affidavits attached to pleadings filed on appeal.  Since these were trials in which, as the prosecutions conceded, "there was no physical evidence . . . linking any suspect to any weapon or any suspect to any victim,"
 I have concentrated on witness testimony.


We will ask about each of the four men convicted of the murder of Officer Vallandingham:  does the evidence support the decisions of the Ohio courts?


II

A.  Jason Robb

In opening and closing statements at the four trials which resulted in conviction for the murder of Officer Vallandingham, prosecutors presented a single more or less consistent theory.  The Lucasville rebellion, prosecutors argued, was the work of three prison gangs.  


The largest group, the Sunni Muslims, were alleged to have started the rebellion when Warden Arthur Tate insisted that all prisoners would have to submit to an injection beneath the skin to test for TB.  Because the substance to be injected was believed to contain alcohol, many Muslims considered that the injection would violate their religion.


After several chaotic hours during which a "death squad" of black prisoners killed five white prisoners, the Sunni Muslims entered into an agreement with the Aryan Brotherhood, or ABs, the prosecutors said.  The ABs were the next to largest gang.  Just as the Sunni Muslims were largely made up of black prisoners,
 the ABs were all white.  The substance of the agreement between the Muslims and the ABs, in the prosecution theory, was that before any white was killed the ABs would be consulted and would be asked to do the dirty work themselves, and likewise, if a black were sought to be killed the Muslims would have to agree and to take part in the killing.  According to Prosecutor Stead:


[T]he Aryans and the Muslims had gotten together, and they had come to an agreement.  They were running the show together, and there had been a lot of white people killed that first night, and to keep harmony between the groups that were in control, a decision had been made:  Whites will kill whites; blacks will kill blacks.


The third and smallest gang was the Black Gangster Disciples, or BGDs.  Their leader was a prisoner named Anthony Lavelle.  Beginning Monday April 12 or Tuesday April 13, Lavelle and other BGDs met regularly with representatives of the Muslims and the ABs during the course of the riot.    


This historical explanation of the dynamics of the rebellion, on which the prosecution relied, encounters certain problems.  So far as I can determine, no witness at any of the four trials said that he was present when the supposed agreement between the Muslims and the ABs was negotiated.  The character of the evidence for the alleged agreement is suggested by the testimony of Rodger [sic] Snodgrass, an AB who turned State's evidence.


At the Robb trial, Snodgrass testified to the existence of a pact between the Muslims and the ABs.  This exchange followed:



Q.  Were you present when that pact was made?



A.  No, sir.



Q.  Were you told that a pact was made?



A.  Yes, I was.



Q.  By whom were you told the pact was made?



A.  By Paul Johnson, Tramp.


At the Skatzes trial, Snodgrass attributed his supposed knowledge of a pact to two other persons.



A.  Well, from my understanding, a pact was made with the Muslims.



MR. KELLEHER.  I object.



THE COURT:  Never mind what you understand.  If you know or talked to somebody --



THE WITNESS:  Jason Robb told me a pact was made with the Muslims; therefore, when George told me that he, that no more white guys were going to be killed in that riot, without sanctions from the AB, you know, that if they were to be killed, they were goin' to be killed by their own kind or at least given that opportunity, you know, that's basically what was said.



Q.  Mr. Skatzes said that?



A.  I can't be positive about that neither, but I believe it was.



MR. KELLEHER:  Object.  Move to strike.



THE COURT:  No, it's his best estimate, best opinion.  Overruled.



Q.  If it was not Skatzes, who was it that said it?



A.  If it wouldn't have been Skatzes, it would probably have been Robb. . . .


If the prosecution theory of a pact were to have  plausibility, it would obviously have to apply to the murder of Officer Robert Vallandingham on April 15.  Vallandingham was white.  The prosecution theory required whites to be involved in killing him.  But no witness, in any trial, or in any pre-trial or post-trial statement known to me, has ever said that any white had any part in the hands-on murder of Officer Vallandingham.


In the trials of Jason Robb and George Skatzes -- the two white defendants -- the prosecutors sought to circumvent this difficulty as follows.  True enough, they conceded, whites were not among Officer Vallandingham's hands-on killers.  However, prosecutors argued, at a meeting of leaders of the three gangs between 8 and 9 a.m. on the morning of April 15, whites took part in the decision to kill an officer.  


The transcript of the meeting between 8 and 9 a.m. reports discussion of killing a guard but no decision.  The only show of hands, voice vote or silent consensus mentioned on the tape of that meeting concerns negotiating demands for the day.  If the State did not respond promptly to demands that electricity and water be turned on again, there was to be another meeting of the leaders before a guard was killed.


The prosecution thereupon sought to supplement the transcript with the testimony of participants who had turned State's evidence and who had allegedly heard things that the tape did not pick up.  The most important such witness was Anthony Lavelle, leader of the BGD.  Reginald Wilkinson, Director of the Ohio Department of Rehabilitation and Correction, has written about Lavelle:


According to Special Prosecutor Mark Piepmeier, the key to winning convictions was eroding the loyalty and fear inmates felt toward their gangs.  To do that, his staff targeted a few gang leaders and convinced them to accept plea bargains.  Thirteen months into the investigation [in May 1994], a primary riot provocateur agreed to talk about Officer Vallandingham's death.  He later received a sentence of 7 to 25 years after pleading guilty to conspiracy to commit murder.  His testimony led to death sentences for riot leaders Carlos Sanders, Jason Robb, James Were, and George Skatzes. . . .


Lavelle's testimony in Robb's trial about the meeting between 8 and 9 a.m. on April 15 was ambiguous.  On the one hand he said there would be another meeting before a guard was killed:



Q.  What finally came of this meeting?



A.  It was decided that we would give them a time, I don't recall what the time was, but we would give them a time to meet the demand of turning the lights and water back on, and that if they didn't meet that demand, we would kill a guard. . . .



Q.  Was there any definite time frame as to when this was going to happen?



A.  No.  It was just that we were going to give them a time, and once we get everybody collected, all the inmates collected, then they would go and commit the murder.



Q.  So, in other words, if the state didn't meet your demands by a certain time, you were going to meet again?



A.  Yes, sir.



Q.  That was your understanding?



A.  Yes, sir.


However, later in Lavelle's direct testimony at the Robb trial, he was asked:



Q.  At the point where this meeting . . . ended, was there any doubt in your mind that you had voted to kill the guard?



A.  None.

Likewise on cross examination the following ensued:



Q.  But you would agree, would you not, sir, that it was left at that meeting that everyone would return and make a final decision, correct, sir?



A.  No, a final decision really had already been made.


The jury in Robb's trial may have been confused by Lavelle's testimony and decided to credit what they had heard last:  the flat declaration that the morning meeting of riot leaders made a final decision to kill a guard.  The jury had no way of knowing that Lavelle would testify the opposite at the next three trials.


In State v. Were, the trial next in time, the following exchange occurred between one of the attorneys and Lavelle:



Q.  When you left the meeting, was that the understanding, that a guard was going to be killed?



A.  No.  When I left the meeting, the understanding was we was going to meet up later on that afternoon and give them our final ultimatum.  I had told them you know, just pick a time later on this afternoon, we can can all come back and take the final vote.


Similarly at the Skatzes trial, Lavelle testified that  there was no need for him to voice at the morning meeting what he claimed was his own opposition to killing a guard because "we was going to meet back up later that afternoon" to evaluate the results of negotiations.  At the morning meeting, Lavelle testified, there was no discussion of which guard might be killed, how he was to be killed, where, or at what time.  Lavelle stated that he assumed these things might be considered when the leaders met again.


Finally, in the trial of Carlos Sanders, Lavelle for a third time contradicted what he may have seemed to testify in the trial of Jason Robb.  At the end of the morning meeting, he said:



We hadn't made a clear decision.  I had told them, you know, that we should decide on what we're going to do but we need to come back after the deadline and make sure that this is what we want to do.



So I said, you know, after we give them a deadline, if they don't meet it we should come back together and decide, you know, whether we want to do this or not.

When he learned later that morning that a guard had been killed, Lavelle testified, it took him by surprise.


Once again in State v. Sanders Lavelle stated under oath that at the morning meeting he "suggested after the deadline has been established and it's passed that we meet back up later and decide on whether this is what we want to do, be sure that this is what we want to do."  The following exchange ensued:



Q.  Okay.  Did anybody say:  No, we're not going to do that?



A.  No.



Q.  So then the agreement was that he would not be killed without another meeting?



A.  That's correct. . . .  I state, let's meet back up here later at another time, after we give them this[,] 2:30, 3:30, whatever, and we decide, okay, they haven't met our demands, they had until such and such a time, they haven't met it, are we going to do it.  Yes or no.



Everybody said that's a good idea.

     No significant evidence other than the alleged contents of the morning meeting connects Jason Robb to the murder of Officer Vallandingham.  Lavelle's testimony in the four trials, taken as a whole, was that the morning meeting discussed the murder of a guard but did not come to a final decision, and that another meeting during the afternoon was to happen before a guard would be killed.  The testimony of the prosecution's lead witness thus suggests that when a guard was in fact killed shortly before 11 a.m. that day, it was not as a result of the morning meeting but because some group of prisoners not including Robb, in a rogue action, decided to take the decision into their own hands. 


So, does the evidence support the decision of the Ohio courts that Jason Robb is guilty of the murder of Officer Vallandingham?  It does not.  Far from supporting conviction beyond a reasonable doubt, the evidence is that he was probably not guilty.

B.  James Were


If a group of prisoners killed Officer Vallandingham on their own initiative, who were they and why did they act as they did?  To begin to grapple with these questions we turn to the trial of James Were.  This trial in the latter half of 1995 was the second in time of the four trials under review.


In State v. Were, the prosecution offered a theory of how Officer Vallandingham was actually put to death.  The witness who testified about this was a prisoner named Kenneth Law.  Law had himself been tried for the aggravated murder of Officer Vallandingham but the jury could not reach a decision.  The State thereupon entered into a plea bargain with him "on the condition that he come in and testify against" others.


Prosecutor Breyer told the jury in his opening statement what Law would testify.  Law would say that at 10:05 a.m. on the morning of Thursday April 15 he was in L6.


And that also in L6 . . . was Carlos Sanders or Hasan, the 


leader of the riot[,] and one of his right-hand side men, [Stanley] Cummings, and this defendant, Namir or James Were.


And at 10:05, Officer Vallandingham was brought down the range and stuck in a lower left shower in L6.  And Sanders 


. . . turned to James Were and said if you don't hear from me in half an hour . . . you take care of business, and then he and Cummings left the block.



And you're going to hear that within minutes after he left that block this defendant . . . walked over to that shower and directed two inmates, forget a half hour, do it now.


Law did indeed offer the testimony forecast by Prosecutor Breyer, both against Were and against Carlos Sanders, who was tried later.  We know that the jury in the Were trial considered Kenneth Law's testimony to be critical, because after they retired to deliberate they asked to have it read aloud.
  
     


But Law has since repudiated that testimony.  And if Law was not telling the truth about the hands-on killing of Officer Vallandingham, what did happen?


The defense in the Robb and Were trials offered essentially the same answer to this question.  Unfortunately, they appear not to have coordinated their efforts, so that some witnesses testified in one trial, some witnesses testified in the other, and some important witnesses to the same events were never called.  No jury has had an opportunity to evaluate all the

following testimony, drawn from the public record in the Robb and Were trials and the Sanders post-conviction appeal. 



Three members of the Black Gangster Disciples in April 1993 have stated under oath that on April 14, the day before Officer Vallandingham was murdered, BGD leader Anthony Lavelle assembled a death squad to kill an officer.  Brian Eskridge states:



Lavelle told me that the Disciples were going to "take care of business" and he wanted me to participate, but I didn't.  Lavelle had me held by other inmates because I didn't handle business.  The inmates beat me because I had violated the order to take care of business -- kill a guard.

Wayne Flannigan declares:



I heard Lavelle tell Aaron Jefferson (AJ), "I've got some business for you to take care of."  From my experience in prison and with Lavelle and the BGD, I knew what Lavelle meant -- he told AJ to kill a guard.

And Aaron Jefferson affirms:



The first inmate to suggest killing a guard was Lavelle. . . .  Lavelle wanted to order me to kill a guard. . . .  I was one of the BGD who beat up Brian Eskridge.  Lavelle ordered that Eskridge be beaten because he refused to participate in killing a guard.


Sean Davis, a Muslim prisoner, slept during the riot in pod L1 which was controlled by the Black Gangster Disciples.  About 7 a.m. on the morning of April 15, Davis woke up and heard Anthony Lavelle talking with a prisoner named Stacey Gordon.  Gordon was a Muslim who was in charge of security in L6 during the riot, and was a friend of Lavelle's.  Davis heard Lavelle tell Gordon that "he was going to take care of that business."  Gordon responded, "you go ahead, take care of it; . . . I will come clean it up afterward."  There were two or three persons with Lavelle, one of whom Davis knew only as "Face."  After overhearing that conversation, Davis made his morning prayer and went back to sleep.  Upon awakening for a second time he went to the L-block gym and heard the radio announce the death of Officer Vallandingham.  Davis further observed that, when they heard the announcement, Lavelle, Gordon, Kenneth Law and two other prisoners "were high fiving."


Prisoner Tyree Parker testified that on the morning of April 15 he had occasion to go to the door of L6.  He could see a clock as he did so.  It was 10:00 a.m. or 10:05 a.m. at the latest.  At the door to L6 he met Anthony Lavelle and two other prisoners, "dressed up or masked up from head to toe," who were coming out of L6.


Willie Johnson, another prisoner, testified in both the Robb and Were trials.  He said that during the riot he celled in L1.  Around 9 a.m. on April 15 he heard Anthony Lavelle tell Johnny Long and one other prisoner that he (Lavelle) had told George (Skatzes) to tell them to turn on the water and electricity by a certain time "or I'm going to send one of these honkies up out of here."  He added, according to Johnson, "the Muslims, they playing peacekeepers and they think that we ain't serious."  Lavelle then told Johnny Long, "put on your mask," and Lavelle, Long, and the other man who was already wearing a mask, left the pod.  Lavelle was carrying a weight bar.


About fifteen minutes later the three returned, Johnson continued.  Lavelle


was like in a frenzy and he was slamming the pipe down, saying, see how they like me now, see if they think we bullshitting now.  The Muslims just playing games, they ain't serious.  I want to show . . . them that we ain't to be fucked with.
 


Prisoner Eddie Moss testified that around 9:30 a.m. on April 15, he saw Anthony Lavelle, carrying a pipe, and two masked men, knock on the L6 door and go into L6.  Ten or fifteen minutes later, according to Moss, five or six men including Reggie Williams and Sherman Sims, followed by Lavelle, came out of L6.  They were followed by Sterling Barnes and Eric Girdy.


Lavelle returned to L1, Moss testified.  Twenty or twenty five minutes later -- roughly between 10 and 10:10 a.m. -- Lavelle came back to L6.  A few minutes later, Reggie Williams said "they should be finished" and he and the others who had earlier exited L6 went back in.  At about the same time, Lavelle and his two masked associates came out of L6.


About noon that day, as Moss was collecting water in the gym, Lavelle tried to recruit him to the BGD.  Lavelle said, "We took care of business . . . .  I ain't gonna tell you, you heard about it on the radio."  Lavelle went on to say, Moss reported, "them Muslims and them Aryan Brotherhood, they want to protect these damn polices."


Sterling "Death Row" Barnes, one of the men mentioned by Willie Johnson, testified that on the morning of April 15 he saw Anthony Lavelle and two masked men come from the direction of L1, go into L6 for twenty or thirty minutes, and return in the direction of L1.


What makes these witness statements so persuasive is that they come from so many persons, members of a variety of prison groups.  Here are two more.  Greg Durkin, then and now a member of the Aryan Brotherhood, recalled under oath in 2001:


I saw Lavelle come out of L-1 with two masked inmates.  They went into L-6.  After Lavelle entered L-6, the Muslim inmates came out. . . .  I went back into the hallway and saw Lavelle and the two masked inmates come out of L-6.  Lavelle was laughing.  He later said that he had taken care of business.

Similarly the late Roy "Buster" Donald, an unaffiliated African-American who was tragically killed after maxing out from the Ohio State Penitentiary, executed an affidavit stating:


10.  On April 15, 1993, from inside L3 I saw Anthony Lavelle      and two masked inmates enter L6.  Several inmates           exited shortly thereafter, including Sherman Simms,

          Reggie Williams, Eric Girdy, and Inmate Barnes. . . .            I asked Girdy what was going on and he said Lavelle and           his boys put everyone out of the block.  



11.  About ten minutes later, I saw Were open the L6 door        and Lavelle left the block.  Approximately 10 to 15         minutes later Lavelle returned to L6.  Were opened the      door, but did not close and lock it.  Williams and          Simms re-entered L6.  Shortly after, Lavelle and the        two masked men rushed out of L6 in the direction of         L1.


12.  Stacey Gordon next entered L6.  He was in there a short      time and then motioned for Kenneth Law to come inside       the block.  Moments later, Law, Simms, and two masked       inmates drug a body wrapped in sheets out of L6 towards      the gym. . . .


14.  Later that night, Lavelle was in L3 looking for             clothes.  I asked him what was going on.  Lavelle told      me that Gordon had given him the okay to kill a guard       and that he took care of his business . . . .


After the death of Officer Vallandingham was announced on the radio, Willie Johnson stated (in testimony proffered over objection), Were came to L1 and confronted Lavelle.


I heard Were say, Lavelle, you going to be held responsibility [sic] for what you caused and you're not strong enough to make a decision like that.  You ain't nothing but a little punk.

Were then knocked Lavelle to the floor.
  Like Willie Johnson, Eddie Moss testified that on the evening of April 15 he saw Were knock Lavelle to the floor in L1.  Were said, according to Moss, "you gonna be responsible for that call you just made, man.  You didn't have no business making that call, man."


If Anthony Lavelle did indeed orchestrate the murder of Officer Vallandingham, he would have been very nervous at any sign that persons in a position to know about the killing were talking to the State.  Prisoner Antoine Odom testified in the Robb trial about Lavelle's behavior in June 1994, approximately the time at which -- according to Director Wilkinson -- Lavelle decided to turn State's evidence.



Q.  Tell us what he said.



A.  He said the prosecutor was sweating him and he had to do what he had to do -- he was gonna cop out cause the prosecutor was sweating him, trying to hit him with a murder charge.



Q.  Did he say  . . . what he meant by he was going to do what he had to do?



A.  He just said he was . . . gonna get a deal for his self. . . .



Q.  Uh-huh.  Did he say anything about the story he was going to tell the prosecutor?



A.  . . .  He said he was going to tell them what they wanted to hear.



Q.  . . .  Did he say anything about the Muslims and the Aryan Brotherhood?



A.  Yes, he said fuck the Muslims and the Aryan Brotherhood cause he a Gangster for life.



Q. . . .  Did you write it out that day, the next day, or a day later?



A.  That day.  The day it happened, when he was talking to me.


Of course all this testimony, on both sides, is open to rigorous questioning for credibility.  The State could offer witnesses like Lavelle and Snodgrass substantial inducements.  Witnesses for the defense may have feared retaliation from gang members who might be damaged by their testimony.


In my judgment, given Kenneth Law's recantation and the array of witnesses whose testimony points to Anthony Lavelle, James Were's guilt has not been proved beyond a reasonable doubt.  Mr. Were deserves a new trial.

C.  George Skatzes

The third Lucasville capital trial, the trial of George Skatzes, gives us the opportunity to ask:  did negotiators for the prisoners help to cause the death of Officer Vallandingham, or did they try to prevent it?


George Skatzes was the principal negotiator for the prisoners in L-block until after the death of Officer Vallandingham.  On the morning of Monday, April 12, Skatzes volunteered to go out on the yard with a bullhorn and try to get negotiations started.  In the exchange that followed, he repeatedly expressed his concern for the safety of the officers being held as hostages.

     On Tuesday, April 13, Skatzes became the main telephone negotiator for the prisoners.  On Wednesday afternoon, 

April 14, when the first food, water, and medications for hostage officers were delivered, Skatzes was one of three prisoners who went out on the yard and carried in the supplies.
  


In his telephone negotiations, Skatzes stated that he was seeking a negotiated solution so that no guards would be killed.  "I'd like to see those officers get out of here," Skatzes said on April 14.  David Burchett, who was negotiating for the State, replied, "I know that you'd like to see them get out of here, because you care about them too.  I know you do.  So, you and I can work through this."


By the evening of April 14, Skatzes and Burchett reached an agreement.  The prisoners would release two hostages in exchange for the opportunity to present the views of the prisoners on live radio and television.  As even Prosecutor Hogan conceded, spirits were elevated on both sides.


However, at the leadership meeting the next morning, April 15, this agreement was rejected.  Skatzes was instructed to tell the authorities that if they did not restore electricity and water, a guard would be killed.  He did so.  After Officer Vallandingham's death, Skatzes was able to revive and to implement the agreement he had helped to negotiate the night before.  As evening fell, Skatzes went out onto the yard with hostage Darrold Clark, released him to representatives of the State, and made a radio address.  Because in his address Skatzes sent condolences to the family of Officer Vallandingham and delivered a message to the family of another hostage, Officer Ratcliff, he was removed as a negotiator by his fellow prisoners.


On its face this course of conduct would not seem to justify conviction for the murder of Officer Vallandingham.  But at trial, prosecutors concentrated on three things.


First, as in the other trials they stressed Skatzes' presence at the meeting between 8 and 9 a.m. on the morning of April 15 which allegedly decided to kill an officer.  We have seen that there was no such decision.  Indeed, the State's principal witness against Skatzes, Rodger Snodgrass, testified that Skatzes spoke up at the meeting in opposition to killing an officer.  



He put it across like, look, brothers, I'm with you; 


. . . but, you know, before we do this, we had better give this a lot of thought because once you kill the correctional officer, it is going to change the whole ball game.  In other words, he was trying to, I think he was trying to dissuade them or make them think of another alternative.

The following question and answer in the Robb trial sum up Snodgrass' testimony about Skatzes' position:



Q.  Would you agree that he [Skatzes] tried his best to try to end this riot without the death of a guard?



A.  Yes.


Second, the prosecutors repeatedly emphasized that in his negotiations on the telephone between the end of the morning meeting and Officer Vallandingham's death, Skatzes told the State's negotiator that an officer's death was "guaranteed."


In fact, Skatzes apparently asked to go back on the phone in the hope of saving a guard's life.  According to prosecution witness Snodgrass:


George, he told them, he says, well, look, brothers, I'm with you all the way on this, but at least give me one more chance to go out here and talk about -- talk to these people before we do this, because once this is done, it's a whole new ball game, you know.
   

Further, the prosecution neglected to put the word "guaranteed" in context.  When Skatzes returned to the telephone, he was trying to get the State's negotiator to understand that the threat was real.  The State feared that if water and electricity were turned on, someone might be electrocuted; but if they were not turned on, Skatzes realistically predicted, an officer would be killed.  A fragment of this conversation contains the words misused by the prosecution:



I stress to you, . . . if you turn this on, you, you think you might electrocute somebody. . . .  If you don't turn it on, it is a guaranteed murder.

Skatzes was still on the telephone at 10:50 a.m., "talking about last night['s] deal."  Three minutes later, at 10:53 a.m., a "background voice said something about a dead body."




Finally, prosecutors pointed to words Skatzes used in his radio address on the yard when he said that Officer Vallandingham's death "had to happen."  What Skatzes actually said, once again placed in proper context, was the following:


We hope there is no more violence, we hope there are no more unnecessary murders.  We as a convict body send our condolences to Bobby's family.  I can't pronounce his last name so I'll have to use his first.  But that is something that had to happen.  A lot of us didn't want it but that's, I'm sorry.  That's all I can say.

These words do not appear to express an intent to murder.  Do

they not rather express remorse that a murder has occurred?


It is difficult to avoid the conclusion that
George Skatzes was found guilty of the murder of Officer Vallandingham, not because of what he said or did as a negotiator, but because he was a negotiator:  a spokesman for a prison rebellion in which black and white prisoners sought to redress common grievances.  The evidence suggests that Skatzes opposed and did all he could to prevent the murder of Officer Vallandingham.  Insofar as the prosecutors used this evidence out of context to create an impression of guilt, they made it more likely that Skatzes would be sentenced to death in the same proceeding for the murder of two prisoners.

D.  Carlos Sanders

To sum up thus far:  We considered the theory of the State of Ohio that black and white prisoners in rebellion entered into an agreement whereby whites would always be involved in killing whites, and blacks would always be involved in killing blacks.  We found that this theory did not work for the murder of Officer Vallandingham.  Vallandingham was white but whites did not take part in killing him.  The black and white leaders who met two or three hours before the officer's death did not come to a decision to kill an officer.  It seems that Officer Vallandingham was murdered by a small group of prisoners who acted on their own initiative, led by the State's star witness, Anthony Lavelle.  We also looked at the words and conduct of the prisoners' principal negotiator before the officer's murder, and found that he was trying to prevent the killing, not to facilitate it.


In the fourth Lucasville trial, State v. Sanders, the trial judge permitted the prosecution to dwell at length on the State's one-sided and highly prejudicial "history" of how the riot came about, but prevented defense counsel from presenting evidence in rebuttal.


 Prosecutor Krumpelbeck began his opening statement to the jury in State v. Sanders as follows:



Ladies and gentlemen, let me introduce you to the riot at the Southern Ohio Correctional Facility of Easter Day, April 11, 1993. 



The evidence will show, to begin with, that this riot is misnamed.  This riot was the idea of one man.  This riot was planned by one man.  This riot was organized by one man. . . .

Co-prosecutor Gibson sounded the same theme in closing: 


Now before I get into talking about the specific offenses with which Carlos Sanders is charged, there's one issue that I think is very important to you that you, as a jury, really need to decide in deciding what he's guilty of, and that is this question:  Whose riot was this?  . . .  Who called for this riot? . . .  Ladies and gentlemen, first and foremost, without question this was his [Sanders'] riot.


Portraying Sanders to the jury as the sole cause of the disturbance, the prosecutors also used the concept of "complicity" to connect him with everything that had happened during the eleven days.
  The trial judge assisted them in this strategy by three times instructing the jury that they could link Sanders with the misconduct of other prisoners by means of what he called "the Saran Wrap of complicity."
 


To counter this broadbush prosecution strategy, Sanders' counsel first tried to cross-examine prosecution witness Warden Arthur Tate about prison conditions that triggered the riot.  The prosecutor objected and the Court barred the question, ruling that the riot was "only incidental . . . .  This is a murder case.  It has nothing to do with the riot, except that it happened in prison at the time of the riot."


Then, in presenting its own case, the defense tried to call witnesses to testify about the riot's causes.


First, Sanders' defense team called Frederick Crowder.  Crowder was a Muslim prisoner who would have testified that in 1992-1993 while housed at Mansfield Correctional Institution he and other Sunni Muslims expressed their objections to the form of testing for TB proposed at ManCI and were able to resolve the issue peacefully with the administration there.  The Judge refused to let Mr. Crowder testify, explaining:



This case is not a case concerning the riot.  The riot occurred incidentally, as far as I'm concerned.  We're concerned with a number of charges that Mr. Sanders or Mr. Hasan is charged with -- two aggravated murders, some kidnapping, some felonious assaults.  They happen to have occurred in an institution.



The justification or the necessity or the right or wrongness of the riot is irrelevant.  The TB testing, whether or not they were justified to riot because they were going to be subjected to it, is irrelevant to me.



This is a murder case, a felonious assault case, a kidnapping case.  I don't care what they did in Mansfield concerning a TB testing.  It is irrelevant.  There was no murder in this courtroom in Mansfield, Ohio.


The second such witness sought to be called in Sanders' defense was David See, Deputy Warden of the Lucasville prison.  He too was refused permission to testify on grounds of relevance.  There was the following exchange:



THE COURT:  My objection is the whole relevancy of the whole issue. . . .  Make your proffer.



MR. OTTO:  Deputy Warden See would have testified that in '82 and '83 he ran a series of tuberculosis tests that involved bringing people to the infirmary.  It was non-confrontational.  Of 120 initial refusals, there were only five people actually thrown down and tested . . . .



[H]e would also have testified that two or three days before the riot kicked off, he was on vacation; that he had a telephone conversation . . . with Warden Tate, and in that conversation he described that method and suggested that this would be a more peaceful means of resolving the matter. . . .



THE COURT:  And I am not going to let that in.  It is irrelevant.


When the exclusion of Crowder's and See's testimony came before the Ohio Supreme Court on appeal, the Court opined:


Sanders . . . argues essentially that, if the state was permitted to show that he was responsible for the riot, then the defense had a right to show that the prison administration also bore some responsibility for it. . . .



Evidence that Sanders instigated and led the riot was not introduced for the purpose of showing that Sanders, as opposed to the prison administration, was "responsible" for the riot.  Instead, it was introduced to show that he was an inmate leader whose orders were obeyed -- a fact that was directly related to his culpability for Vallandingham's murder.

This retrospective rationale for the prosecution's strategy is not supported by the record.  The prosecution went far beyond seeking to prove Sanders' alleged authority over other prisoners. The prosecutors characterized Sanders as the sole malevolent force behind everything that happened during the riot, including the death of Officer Vallandingham.  (Again one wonders how much of the transcript these judges actually read.)


Finally, in the sentencing phase of the trial after Sanders was found guilty, the defense called as its first witness Joseph R. Rowan.  Mr. Rowan is an authority on prisons who has testified as an expert in 350 trials.
  The Judge asked the witness what he was going to say.  Mr. Rowan said he would testify about "the impact of administration and the total system at Southern Ohio Correctional Facility which led to this riot . . . which could have been easily prevented."  "Is there anything else?" the Judge inquired.  Yes, Mr. Rowan responded:  "that David See, if his advice was followed -- and there are other good approaches -- it is highly likely this riot could have been prevented.  But the warden refused to follow it."


The Judge excluded the testimony, explaining:



He's just going to criticize the administrator of prisons, and riots are not created by the prison.  Riots are created by the inmates.



Now I said before in this trial, it is not going to be a trial of the riot.  What this is is a murder that happened to happen in a prison during a riot.

     On appeal, the high Court said that Rowan should have been permitted to testify.  But, the Court added, the exclusion of his evidence was harmless error.  



This error does not require a new sentencing hearing . . . .  We have held that, when independently reviewing a death sentence . . . , we may "consider proffered evidence that the jury was erroneously not allowed to consider." . . .  [W]e find that it deserves no weight. . . .  [W]hatever mistakes prison administrators may have made, Sanders need not have ordered Vallandingham's murder.


III


I have come to some sobering conclusions.


First, the State of Ohio does not know who killed Officer Vallandingham.  Prosecutor Stead stated as much in State v. Robb:  "Now, who killed Officer Vallandingham?  Don't know.  That wasn't the issue here in this case."
  


Second, the State of Ohio does not care who killed Officer Vallandingham.  From the outset of its investigation -- from the moment it first spoke to victim Buddy Newell as he was carried out of L block on a stretcher on the night of April 21 -- the Ohio State Highway Patrol sought to find evidence to convict the spokespersons for the prisoners, Robb, Lavelle, Skatzes, and Sanders.  Who among these men decided to "snitch" on the others and live, and who ended up with a death sentence, was not of particular concern.

  
For a moment in recent years, a panel of the federal Court of Appeals for the Tenth Circuit suggested that testimony obtained by prosecutors in exchange for "something of value" --like the testimony of Anthony Lavelle or Rodger Snodgrass -- violates the law.  A deluge of amicus briefs from prosecutors around the country persuaded the circuit court en banc to reverse the panel decision.
  So it remains a reality that, as in the Lucasville trials, prosecutors are in a position to write letters to the parole board, to reduce charges, and (for instance in Lavelle's case) to cause new sentences to run concurrently with older judgments, in bargained-for exchange for testimony that will help them to obtain convictions.   


Truth suffers thereby.  Inevitably, so does justice.  



Finally, the State of Ohio and its citizens need to face up to the State's share of responsibility for what happened at Lucasville.  


In addition to the State's role in causing the riot, there were several ways in which, after the riot began, the State's negotiators heightened the peril for the hostages in L-block.  The State's negotiators deliberately stalled.  As Sergeant Hudson put it on the stand, "the basic principle in these situations . . . is to buy time, to maintain the dialogue between the authorities and the hostage taker and to buy time."
  Further, on the morning of April 12 the State cut off water and electricity.  Lavelle testified that the electricity was cut off after the prisoners began to broadcast their demands.
  On the morning of April 14, a media spokesperson for the authorities named Tess Unwin foolishly stated that the prisoners' threat to kill a guard was "just a lot of talk" that should not be taken seriously.
  And of course, the failure of the State to heed Skatzes' anguished plea to restore the utilities on April 15 was the immediate cause of Officer Vallandingham's murder.  

     None of this impressed the Supreme Court of Ohio.  In affirming Sanders' conviction and death sentence, the Court stated:



Nor was DRC's alleged refusal to "negotiate in good faith" relevant in the guilt phase.  Let us be clear:  The authorities in lawful charge of a prison have no duty to "negotiate in good faith" with inmates who have seized the prison and taken hostages, and the "failure" of those authorities to negotiate is not an available defense to inmates charged with the murder of a hostage.


I believe these words to be profoundly misguided.  Even from a technical legal standpoint, every law student learns in first year Torts class that while the Good Samaritan had no legal duty to help the man lying by the side of the road to Jericho, if the Good Samaritan crossed the road and sought to provide assistance, he became legally responsible for any negligence in the assistance he provided.  Should it not follow that, whether or not the authorities had a duty to negotiate, or to negotiate in good faith, if they decided to negotiate, and if their misconduct of negotiations was a cause of Officer Vallandingham's death, they share legal responsibility for it?  In fact, when
correctional officers and prisoners not involved in the disturbance sued State defendants for their negligence in helping to cause the riot, defendants settled for 4.1 million dollars.




And there is a deeper issue.  The holdings of the Ohio courts in the Lucasville cases display a need to paint the world in white and black, to consider some persons to be wholly evil and others to be altogether good, to oversimplify a tangled sequence of cause and effect.  Perhaps the law itself is prone to such rigidity.  Perhaps practitioners of the discipline are driven to view the world superficially by the desire to win.  History, with its constipated academicism, has serious problems of its own.  But history at least stands for the proposition that an event can have more than one cause, and that sometimes what happens in real life is not a melodrama, but a tragedy in which we all have played a part.


Is it too much to ask that before sending these men to their deaths, the people of Ohio pause and seek to determine what really happened?
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